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Charles V. Trott and Others, Appellees. 


Appeal from decree of Supreme Court of the District of 
Columbia., sitting in Equity., in Cause No. i6,i68, dismiss¬ 
ing bill with costs. Hon. A. B. Hagner presiding. 


BRIEF FOR APPELLEES. 


The section of the mechanics’ lien law of the District of 
Columbia upon which complainant founded its cause is to 
be found in Statutes at Large, vol. 23, p. 64, sec. 4, and was 
approved July 2, 1884; also in Abert’s Compiled Statutes, 
p. 367, sec. 6, chap. 45. It is as follows: “ In the case of 
labor done or materials furnished for the erection or re¬ 
pair of two or more buildings joined together and owned 
by the same person or persons, it shall not be necessary to 
determine the amount of work done or materials furnished 
for each particular building, but only the aggregate amount 
upon all the buildings so joined; and the decree shall pass 
against all the buildings and all the land on which they are 
erected as one building, but they may be sold separately if 
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the court so decree. If a joint claim be filed, and the proof 
shows a separate right of action, it shall not defeat the 
claim, but the court may require the pleadings to be amend¬ 
ed, if necessary, upon such terms as it shall prescribe, and 
proceed to adjudicate the rights of the parties as to law and 
justice shall appertain.” 

This legislation was nothing more than putting in the 
statute book the decisions of the courts, which declared 
that an entire contract to build several houses for one per¬ 
son and a lump price creates a lien in solido on all the 
houses, though on distinct lots, and in favor of contractors 
’ and subcontractors also if the subcontract is entire as well 
as the original contract. 

Phillips on Mech. Liens, 3d Ed., Sec. 369. 

Phillips vs. Gilbert, loi U. S., 725. 

Sergeant vs. Denby, 87 Va., 206. 

Lyon vs. Logan, 68 Tex., 521. 

Pennock vs. Hoover, 5 Rawle, star p. 319. 

Goldheim vs. Clark, 68 Md., 498. 

Now, there were two clusters of houses. One cluster 
containing three houses fronted South on Morgan Street. 
The building permit was issued to Charles V. Trott, as the 
owner and builder, on April 21, 1893, three 2-story brick 
buildings, on Lots 89 to 91, Square 555, Nos. 2pi to 205, 
Morgan Street. 

The other cluster, containing five houses, fronted East 
on Kirby Street. The building permit was issued to Charles 
V. Trott, as the owner and builder, on April 2, 1893, for five 
2-story brick buildings, on Luts 89 to 91, Square 555, Nos. 
1214 to 1222, Kirby Street (Rec., p. 29). 

Charles V. Trott made and recorded a subdivision of Lots 
Nos. 89, 90 and 91, ofMcGuire’s subdivision, into Lots Nos. 

i 35 > 136, i 37 > 138, 139 ) 14O) 141 142 on-, as shown 

in Book 20, page 151, in Surveyor’s Office (Record, p. 20 
and 21). 
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Kirby Street. 


Samuel E. Rabbitt, one of the appellees, was the con¬ 
tracting master plasterer for each cluster. (Rec., p. 27.) 

The appellees respectfully submit that because there 
were two clusters of houses, each cluster differing in char¬ 
acter and value, and because the cluster of five was begun 
first and finished first, to-wit: in first week in October, A. 
D. 1893, the complainant’s notice of lien was filed too late. 
(Rec., pp. 4, 21, 23.) 

The cluster of five houses was finished October 7th or 
8th, A. D. 1893, and the notice of lien was not filed until 
January 23, A. D. 1894 (Rec., p. 23-4), a period of time 
greater than ikree months. 

Martin vs. Campbell, 6 Mack., 296. 

Abert’s Comp., p. 366, sec. 2. 


Now complainant’s lien being one -in solido^ defendants 
invoke the application of the equitable doctrine of mar¬ 
shalling of securities and the rule of inverse order of 
alienation. 

Rush vs. Chisholm, 57 Md., 383 ; 

National Savings Bank vs. Cresswell, 100 U. S., 
641, affirming same case, 2 MacA., 333 ; 

Defendants would have the court to note some dates in 
the history of the whole transaction. Complainant fur¬ 
nished the bricks under the building contract between May 
23 and September 27, 1893 (Rec., p. 4), but did not file its 
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notice of lien until January 23, 1894 (Rec., p. 4). In the 
meanwhile the house upon the lot acquired by defendant, 
Samuel E. Rabbitt, was completed about July 20, 1893 
(Rec., p. 27), and deeded to him September 7, 1893. Now 
this house was the first and the only one of the eight con¬ 
structed sold singly. When the remaining seven houses 
were about to be disposed of, and all to one purchaser, some 
time after January 23, 1894 (Rec., p. 29),-and application 
was made to complainant to release its lien, complainant 
had construed ve notice of the sale of the one house to de¬ 
fendant, Samuel E. Rabbitt, and, being bound by the rule 
of equity of inverse order of alienation, should have de¬ 
manded the whole amount of its lien from that purchaser. 
Say that the purchaser refused such demand, tendering but 
seven-eighths, and thereupon complainant filed its bill to 
enforce its lien against all the lots of ground, the defendant 
Samuel E. Rabbitt, would have set up the defense of the 
alienation of his house first, and the chancellor, applying 
the aforesaid rule, would have decreed that lots 136 to 142 
should be sold first and the proceeds applied towards the 
discharge of complainant’s lien before resorting to defend¬ 
ant Samuel E. Rabbitt’s lot 135, should there be any de¬ 
ficiency. And it goes without saying that no deficiency 
would have resulted from such sale, for the record shows 
that defendant Samuel E. Rabbitt’s hoiise was one of 
the less valuable class, and that he paid $2,600 for it. 
(Rec., p. 27.) 

Where an estate is subject to a mortgage or other encum¬ 
brance, and is sold by the owner in parcels at different 
times, the encumbrancer, being creditor with two funds, is 
required to proceed primarily against the fund upon which 
the grantee has no claim. It results from this principle 
that as between purchasers of different parcels of land, the 
whole of which is subject to a prior lien, the land is charge¬ 
able in equity in the inverse order of alienation. The prin¬ 
ciple is clearly explained bj- Chancellor Kent in Clawes vs. 
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Dickinson, 5 Johns. Ch. (N.-Y.),-235,- and declared by the 
Supreme Court of the United-States to be'^the. law for this 
jurisdiction in the local case-hereinbefore cited of National- 
Savings Bank vs. Cresswell, 100 U. S., 641. 

Phillips on Mechanics’-Liens, Chapter XXII, Mar¬ 
shalling, Subrogation and Apportionment; 

Appellant’s legal proposition that the acceptance by it of 
seven-eighths of its claim and release of seven of the houses 
was not a release of the lien on the house previously sold is 
not siistained by McAuley vs. Mildrim, i Daly, 400, cited by 
him—on the contrary, is dead against it; and in the two 
other cases cited—Hall vs. Sheehan and Paine vs. Bonuev 
—there had been no alienation of any of the parcels of land 
before the release set up as a defense. 

And an examination of the authorities cited- to support 
his second assignment of errors will convince you that the 
lienor in Brick Co. vs. Spillman apportioned his lien when 
he filed it; that in Pennock vs. Hoover, 5 Rawle, at page 
319, the court overruled the master in chancery in mar¬ 
shalling assets; and in Doolittle vs. Plenz the whole job 
was three houses, and' those houses had been sold to three 
different purchasers before bill was filed to enforce joint 
lien, and the court decreed upon bill filed against all three 
several purchasers that the lien should be apportioned. 

Appellant is most disingenuous when he, at page 3 of 
his brief, would have the court to preclude appellees from 
availing themselves of their third ground of defence, which 
is:— 

“And, third, if the claim is not apportionable,- the accept¬ 
ance of seven-eighths of the total amount, and release of 
seven of the houses, was a release of the remaining house. 
The last of these propositions is presented on the face of 
the bill and raised by the demurrer in the answer, was 
properly before this court on the previous-appeal, and, by 
the decision reversing the dismissal below, was necessarily 
overruled.” 
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The court need but consult its opinion, delivered by Mr. 
Chief Justice Alvey on April 3, 1900, and be convinced of 
appellee’s assertion of disingenuousness. (16 Court of Ap ¬ 
peals, opinion at page 298.) 

A mechanic’s lien is released by act of lienor, when, 
having filed a lien for material for gross sum against seve¬ 
ral contiguous houses built for owner under one contract, 
he arbitrarily apportions the entire amount due under the 
contract between the different buildings. 

■ Schulenburg vs. Vrooman, 7 Mo. Apis., 133. 

Appellant arbitrarily valued each house at one-eighth of 
the aggregate value of the eight houses. (Rec., p. 13.) 

If appellant had even tried to be equitable in apportion¬ 
ing its claim, that apportioning would have been thus : 

3 houses, at $4,000 each, comes to . . . $12,000 

5 houses, at $2,600 each, comes to . . . 13,000 

Total,.$25,000 

3 houses’ share, of $1,717.97, or $824.63. 

5 houses’ share, if of $1,717.97, or $893.34. 

I house of the cluster of three houses, shares, $274.88. 

I house of the cluster of five houses, shares, $178.67. 

And not each house $214.75. 

Lien is ivaived where a promissory note of owner is given 
to and accepted by lienor in payment. There will be no 
lien where the materials were sold to the owner or con¬ 
tractor on his personal credit. 

Vason vs. Bell, 53 Georgia opinion, p. 425. 

McCoy vs. Quick, 30 Wisconsin opinion, p. 530. 

Phillips on Mechanics’ Liens, section 123, cd edition, 
A. D. 1893. 

Testimony of boo’ickeeper, Austin S. Franklin, of 
eomplainant and company’s witness. Record, 
pages 16, 17, 18, 25 at bottom memorada. State¬ 
ment in lieu of exhibits and page 26. 
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Testimony of William A. Richards, President of 
complainant company and a witness for it. 
Record, pages 13 and 20. 

Testimony of Harry Wardman, house carpenter and 
a witness for complainant. Record, page 22. 

“ Question. You did not leave that job on account of 
Mr. Trott’s not paying wages? 

“Answer. Not at all. 

“ Q. Do you know as regards his general standing for 
credit as a builder during that year and about the end of 
this job ? 

“A. I do not believe any man in Washington had better 
credit than he did! And I heard Mr. Richards say once: 
‘ I wish he could use all the brick I could make.’ ” 

A lien is defeated if the note is not payable within the 
time limited by the statute for the enforcement of the lien. 

Hains vs. Youngstown Bridge Co., 90 Fed. Rep., 
opinion at page 335. 

Miller vs. Moore, i E. D. Smith (N. Y.) opinion, page 
744. Acceptance of a note for the amount for 
which a Henris claimed, which note also includes 
items due on other accounts, confuses the several 
claims so as to effect a waiver of the lien. Schul- 
enburg vs. Robinson, 5 Missouri Appls., 561. 
Record, page 12 at bottom, testimony of Win. A. 
Richards, and page 13 of same testimony, a wit¬ 
ness for complainant. 

* / 

“ O. You have received on account of that bill (bill 

against Charles V. Trott for ^1,717.97) $1,503.22? 

“A. Part of that has been released. There were eight 
buildings, and we released seven on payment of $1,503.22; 
$214.75 remain unpaid. 

^ ^ ^ 

“ O. You say that $1,503.22 were paid oh account of that 
bill rendered- against Trott. Do you know who paid them ? 

“A. Paid by note of Charles Utermehle. 
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“ Q- Who was the payee of it ? 

“A. Utermehle was the maker and Charles W. Handy 
was the endorser. 

“ Q. Do you know in whose favor the release of the 
^ seven lots was given in consideration of the passing of that 
note you have just spoken of to your company ? 

“A. No sir ; I do not know.” 

Record, page 28, top. Attorney for complainant 
admits that on December 17, 1894, there was filed 
in the Clerk’s Office a release by the complainant 
of its lien so far as lots 136 to 142, both inclusive, 
are concerned. 

Record, pages 16, 17 and 26. Testimony of Austin 
S. Franklin, a witness for the complainant, its 
bookkeeper. 

Now, while that all-important promissory note for 
12,715.84, dated November ist, 1893, at 90 days, so vital 
in its creation and in its curtails and renewals, had not yet 
fallen due, the complainant accepts the sum of ^1,503.22 
from the subsequent purchaser, Charles H. Utermehle, of 
seven of the eight houses, upon which it had filed its lien 
on January 23d, 1894, and synchronously Charles V. Trott 
executes and delivers his deed in favor of said Charles H. 
Utermehle for those seven houses, which deed is placed 
on record the same day. 

Record, page 13, testimony of Wm. A. Richards, a 
witness for complainant, and page 31, testimony 
of Samuel E. Rabbitt, one of the appellees, a 
witness on his own behalf. 

It is a fair deduction that there is circumstantial evidence 
tending to show, if not positively showing, that the com¬ 
plainant (appellant), on that fatal day to the Alfred Rich¬ 
ards Brick Company, to-wit, January 23d, 1894, entered 
into an executory contract with Charles H. Utermehle and 
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Charles W. Handy, the maker and payee-endorser, respec¬ 
tively, of the note for 11,503.22, and placed in escrow the 
Company’s release of its mechanic’s lien, to be surren¬ 
dered and filed in the Clerk’s Oflfice, when the said 
$1,503.22 note shall have been paid. This note was paid 
and this release filed on December 17th, 1894. 

Record, page 28, top; Record, page 30; Stipulation 
as to Record on Appeal. 

Now, it is remarkable that when said Utermehle paid 
said note that Alfred Richards Brick Company did not act 
honestly towards Charles V. Trott and Citizens’ National 
Bank, by informing said Trott of having collected $1,503.22 
on account of the $2,700 note—the curtailed note of 
$2,715.84 as curtailed and renewed every 90 days—and 
take from him a renewal note for only $1,212.62 December 
14th, 1894, instead of one.for $2,700, and solicit Citizens’ 
National Bank to discount that note based upon a true in¬ 
debtedness. 

I believe this cause is the last one pending in this honor¬ 
able court from any final judgment or decree rendered by 
Honorable Alexander B. Hagner, one of the Associate Jus¬ 
tices of the Supreme Court of the District of Columbia, 
retired upon his own application after a brilliant adminis¬ 
tration of justice in the District for more than a quarter 
century. 

It is respectfully submitted, the deeree of February 19th, 
1903, made by Judge Hagner, now resting happily after his 
many years of labor at the bar and on the bench, should 
be affirmed. 

Daniel O’C. Callaghan, 

Counsel for Appellees. 










